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Consumer Voice

DECO has long advocated for an in-depth amendment to the Advertising Code, which, in order
to better adapt to new realities and different forms of communication, should promote a set of
changes regarding restrictions on the content of advertising, as well as a simplification of the

procedural framework.

Meanwhile, with the growth of the digital economy and the increasing relevance of social
media, influencer marketing has definitely changed the advertising paradigm and is now
considered the most effective form of online advertising. However, its potential is associated
with a number of problems for consumers, and in this not-so-new chapter of advertising, the
line between simple content and sharing advertising content is increasingly blurred. Currently,
and despite some self-regulation and government initiatives to promote good practices,
anyone can be advertising, and it has become increasingly difficult for audiences to recognize
when they are viewing advertising content. Moreover, influencer marketing relies heavily on
the trust-based relationship between influencers and their followers and therefore has greater
potential to influence and reach very specific audiences —particularly younger ones. This type
of marketing is often seen as more trustworthy than traditional brand advertising, as it is

perceived as the influencer’s personal 'experience’ rather than a direct promotional message.

From hidden advertising to promoting the consumption of food supplements and even
aesthetic procedures - often involving the use of filters with the potential to negatively influence
more vulnerable audiences - common commercial practices in influencer marketing demand
greater scrutiny and require clear limits. For this reason, DECO outlines below a set of
practices that should draw the attention of lawmakers and calls for an amendment to the
Advertising Code.

. What we want

Influencer marketing has taken over the digital landscape and become professionalised,
bringing with it a range of new concerns regarding consumer protection. Taken together, these
developments call for an amendment to the Advertising Code and a strengthening of its guiding
principles, which, in DECO’s view, have the potential to enhance advertising transparency on

digital platforms and the application of the rules and their enforcement.

VOZ DO CONSUMIDOR | Page.1



DECO

SEMPRE CONSIGO

Definition of influencer

Although the concept of advertising defined in the Advertising Code is broad enough to allow
it to be applied to the new realities that have emerged, such as influencers, DECO considers
it appropriate to introduce a definition of ‘influencer’ or ‘influencer marketing’, and to clarify that
any publication by a digital content creator against any kind of consideration should be
considered to be carried out as part of a commercial activity aimed at promoting the sale of the
goods or services in question, and therefore subject to the advertising framework and

principles, particularly in terms of disclosure.

Moreover, as it is clear from the Guidelines on the interpretation and application of Directive
2005/29/EC of the European Parliament and of the Council concerning unfair business-to-
consumer commercial practices in the internal market', it is understood that the commercial
element is present whenever the influencer receives any form of consideration for the
recommendation, including in the case of payment, discounts, partnership agreements,
percentage of associated links, free products (including unsolicited offers), trips or invitations

to events, among others.

Presumption of the existence of a commercial relationship

In order to avoid difficulties in the practical application of the law and in determining whether
content is of a commercial nature, it would be appropriate to consider introducing a rebuttable
presumption of the existence of a commercial relationship, with it being up to the influencer to

prove otherwise, where appropriate.

Influencer register

Influencers may not have the same level of knowledge of the applicable rules as other
professionals. Mandatory registration could raise awareness, increase transparency and alert
influencers to important issues such as legal obligations, disclosure, and problems such as
product safety, unfair practices, etc. Registration could also strengthen and simplify
enforcement.

DECO would also be in favour of influencers having to keep a record of their collaborations

and partnerships with brands, which would involve fully identifying traders, especially their

1 Cfr_ EUR-Lex - 52021XC1229(05) - EN - EUR-Lex
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contact details, in order to guarantee that these contacts are available in the event of future
problems and to exercise consumer rights, and above all to try to respond to frequent problem

cases in which some brands and platforms appear as quickly as they disappear.

Disclosure - strengthening of principles

As is already clear from the Advertising Code, advertising must be unequivocally identified as
such, regardless of the medium used for dissemination. However, in DECO’s view, it is
important to strengthen the principle of identifiability, not only with regard to commercial
communications in digital media, but also by revisiting the rules established for other media
channels. In fact, all media channels, given their particular characteristics, require specific

rules adapted to its respective format.

It should be noted that, although self-regulation efforts are commendable, they have proven to
be clearly insufficient in the field of advertising. In 2019 the Directorate-General for Consumer
Protection developed a guide aimed at raising awareness among stakeholders about
compliance with advertising legislation and promoting good practices in commercial
communication within digital media. While this was an important step towards raising

awareness, it has nonetheless proven to be clearly insufficient.

In February 2024, the European Commission, together with the National Authorities of the CPC
Network, released the results of a sweep investigation into the social media posts of
influencers, which revealed that, when analysing the posts of 576 influencers on social media
platforms, 97% of influencers published commercial content, but only one in five (20%)
systematically indicated that the content was of an advertising nature. The same research
revealed that 38% of influencers didn't use the platform's tags for publicising commercial
content, such as the "paid partnership" button on Instagram; instead, these influencers opted
for different wording, such as "collaboration" (16%), "partnership" (15%) or generic thanks to
the partner brand (11%).

These results seem to point firmly to the need to establish clearer rules for identifying
advertising, namely a single wording to be used, the prominence required and how and when
influencers should do so. Furthermore, if, as the results of the aforementioned research
conclude, the commercial nature of the communication is rarely identified by influencers,

DECO adds that in cases where identification is made, it is generally done at the end of the
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communication, making it difficult to identify communication with commercial content and for
recipients to realise from the outset the advertising nature of the message. It is also common
for advertising to be identified, either in conjunction with the presentation of several hashtags,
jeopardising disclosure, or in very small characters and with a colour option that lacks contrast,

making it difficult to read and understand that it is a commercial communication.

In the case of digital media, it is essential that advertising is identified in an intelligible way,
separate from other mentions, such as other hashtags, always at the beginning of the content,
video, audio or publication, in legible characters or audible sound, as applicable. However, in
the case of videos and other similar formats such as Instagram stories, it is important to bear
in mind their specificity and duration, which should require the commercial nature of the content
to be identified throughout the viewing, and in the particular case of stories, in each of the
stories and not just in the first of a possible chain of stories or short videos. It should also be
noted that sponsorships, offers, partnerships, identification of the professional/brand, sharing
of discount codes must also be clearly identified, with a mention of advertising, as these
communications are also aimed directly or indirectly at promoting, with a view to sale a specific
good or service, and are considered commercial communications. It is true that, from the
consumer's point of view, the type of contract or remuneration between influencers and brands
is irrelevant and the use of different terms may result in less identification of the content with

the commercial character that underlies them.

On the other hand, and although simplification efforts are understandable, DECO believes that
abbreviations such as "AD", which may not be understood by all recipients, should be avoided.
DECO further believes that clarifying how disclosure should be presented will facilitate the
enforcement of sanctions and oversight, eliminating discretionary margins and the persistence

of potentially divergent interpretations, which are currently considered detrimental.
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Some examples of problematic practices, unidentified advertising and different forms of

identification:
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WRAPPED IN MY GDIDR BLANKET 4

Edited content

DECO considers common content editing practices that artificially alter the characteristics of
people or goods to be problematic, and that they can, in some cases, contravene the principle
of truthfulness, especially if the post does not disclose the use of such editing. Moreover, these
practices can promote unrealistic beauty standards, which are especially concerning for

younger and more vulnerable audiences.

DECO therefore believes that edited content - whether through filters provided by apps or
through tools such as "Photoshop" - must be clearly identified as such. The same should apply

to images created using artificial intelligence tools, under a distinct designation.

Mentions such as “edited content” or “virtual image” should be presented in a clear, legible,

and identifiable manner within the respective image or video content.

Furthermore, DECO believes that the use of such editing tools should be explicitly prohibited
in relation to certain products—such as cosmetics, beauty products, and similar items—where
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the use of filters may particularly conflict with the principle of truthfulness and create unrealistic
expectations regarding the actual performance of the goods or services in question. DECO

also advocates for a specific ban on the use of such tools when minors are involved.

o z
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g

Joint liability

The current wording of the Advertising Code states that "advertisers, professionals, advertising
agencies and any other entities engaged in advertising activities, as well as the owners of the
advertising media used or their concessionaires, shall be jointly and severally liable, under the
general terms, for damages caused to third parties as a result of the dissemination of unlawful
advertising messages." DECO believes that Article 30 should be amended to explicitly include
influencers and also individuals engaged in advertising activities, not just entities. It also

advocates for the inclusion of platform liability.

In addition, DECO considers it necessary to revise the definition of “advertising agency”
provided in Article 5, which currently defines it as a legal entity whose sole purpose is the
exercise of advertising activities. This definition no longer reflects the reality of the sector, as

increasingly prominent advertising agencies operate under less traditional models, without
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having advertising as their exclusive purpose. These agencies often represent influencers and

public figures and develop influencer marketing strategies.
Restrictions on Advertising Content

Influencer marketing is based on a certain relationship of trust between influencers and their
followers and is perceived as a personal “experience” of the influencer. As such, it is
recognized to have a greater potential to influence, even when communications are clearly
identified as advertising. Therefore, commercial communication of products and services that
are potentially more problematic—whether due to their impact on physical and mental health
or because they carry other associated risks—can result in various types of harm, especially
when vulnerabilities are exploited and when such content reaches more vulnerable

consumers, such as young people.

Given the growing trend of influencer content exploring areas such as health, nutrition, beauty,
and wellness, increasingly expanding into more complex sectors such the financial sector,
DECO advocates for the consideration of a ban on direct or indirect advertising of certain

products or services, namely:

e Aesthetic procedures and establishments and/or professionals
dedicated to such procedures, given that exposure to content promoting ideal
beauty standards can have a significant impact on the self-confidence, physical and
mental health of recipients (such a provision should be accompanied by a
strengthening of the prohibition on advertising medical treatments set out in article 19
of the Advertising Code, which already prohibits advertising for medical treatments and
medicines that can only be obtained with a doctor's prescription, with the exception of
advertising included in technical publications aimed at doctors and other health

professionals);
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Some examples that we consider problematic:

< skinboutique.pt e

- 938 425m 786
publicagbes seguidores a seguir

Skin Boutique by LMR
Sadde/Beleza
[} Esté D 1o e

Remodelagao Corporal

by @

® Lisboa, Porto e Cascaus .. mais
)

Seguido/a por
@ 6 outras pessoas

Sequir Mensagem Contactar 2

W

Mafalda Influencers IV Influencers Il Influencers Il Influencers |

skinboutique.pt
J1 Sabrina Carpenter - Please Pl... [

-
Entio hoje venho fazer o
retoque do meu botox

| Seguir

AMIGOS A... 4 de dezembro de 2023 x

[}

« :
oAl
Nunca é cedo para cuidarmos de nds

VOZ DO CONSUMIDOR | Page.9



DECO

SEMPRE CONSIGO

Food supplements, whose legislation requires revision in various aspects—from
market placement to advertising—and while not forgetting the role of enforcement,
even though the permitted nutritional and health claims are minimally regulated and
based on the principle that they should not encourage excessive consumption, the truth
is that the proliferation of advertising by professionals not connected to the field of

nutritional health can pose undesirable risks and dangerously invite changes in eating
behavior;
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e Weight loss or nutrition products, plans, and similar offerings, given their
potential impact on users who are more sensitive in terms of theirimage and specifically

in terms of eating disorders and mental health.

Some examples that we consider problematic:
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¢ Products that expose consumers to a high risk of financial loss, such as
certain financial products and services, namely cryptocurrencies, and

other products of particular complexity and risk, especially when advertising for such

products is not subject to prior approval.

Example:

ﬂYouTubeV Pesquisa f
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https:/bit.ly/3wnQTzs

*Este video tem um segmento patrocinado pela Trading 212 Markets Ltd, que é regulada pela CySEC e fornece os seus servigos em

Ponuﬂal sob a aliada de um acordo de reconhecimento mituo entre os Eaises da UE.

Without prejudice to these specific bans, DECO is in favour of a broad review of a set of existing
restrictions on advertising content, which DECO believes should be strengthened—such as
those concerning alcoholic beverages, products with high energy value, salt, sugar, saturated
fats, and trans fats, as well as gambling and betting. Additionally, DECO calls for the
introduction of new restrictions, such as advertising for fossil fuels.
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Mechanisms for reporting unidentified advertising

Video-sharing platforms and social media networks are essential tools for influencer marketing,
providing the technical infrastructure and enabling influencers to reach the general public and
target specific audiences using the tools at their disposal. On the other hand, the presence of
influencers generates increasingly significant revenue for these platforms. The business model
in place and the growing use of these services bring new risks and challenges and have

merited the legislator's attention.

Regulation (EU) 2022/2065 of the European Parliament and of the Council of 19 October 2022
on a single market for digital services (hereinafter the Digital Services Act) already requires
digital platforms, including social networks, to provide users, including influencers, with
functionalities that allow them to declare whether the content they provide constitutes or
contains commercial communications.This ensures that consumers can clearly and
unequivocally identify, in real time and through prominent labeling, whether the content they

are viewing is advertising.

The Digital Services Act also requires the availability of mechanisms for reporting illegal
content, meaning as any information—including the sale of products or provision of services—
that does not comply with Union or Member State law. However, the way in which identification
functionalities are made available by different platforms—which varies from one platform to
another—and the unclear and unintuitive nature of the reporting mechanisms hinder the true
potential of these platforms in combating problematic practices, particularly with regard to

hidden advertising.

To enable social media users to effectively and proactively report unidentified advertising,
becoming allies in enforcement, it is essential that reporting mechanisms be simple and clear,

minimizing overly technical language.

The example below shows how important it is to simplify the procedure and, above all, the
language, introducing clear options for users to identify advertising content that is not labeled
as such. Note that, in this specific case, if the user selects “report as illegal,” there is initially
no mention of “advertising,” as required to complete the report. Only by selecting “criminal
content for another reason” does “advertising policies” later appear, and even then, the user

is asked to specify the exact law they believe is being infringed.
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Pedido de remogao de natureza juridica

F N This form is intended for reporting cantent posted on Instagram or
- Threads that gal rights or
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Defarmation, Prlvacy of Intellectual Property, please uss the drop down
= ] ] reporting forms provided below. Befora making this requost. you may
2 want to seek guidance from a qualfied lawyer.
Guardar Remisturar Sequéncia
Tem em atengio que os conteiidos que pretendes denunciar
podem estar em desrespeito para com o seguinte:
@ Sobre esta conta adrbes da Comunidage (por exemplo, bullying
assédio, discurso de incentivo a0 6cio),
Polificas do Publicidade
@) Tradugses Policas do Comérci
Se pretendes denunciar 0s conteidos ao abrigo dos Nossos
" Padrdes da Comunidade, acede o Centro de Ajuda
@ Legendas de audio Denunciar
Seleciona o pais reclamar
%3 codigo QR Porque estas a denunciar esta Giiba 3
publicagio?
Qual é 0 problema de natureza juridica que pretendes
@ Denunciar A tua denincia & anénima, Se algugm estiver em denunciar?
perigo iminente, liga para os servicos de
amergania locais, Na speras Propriedade intelectua (exempio: direitos de autor, marca
comercial)
Difamacao
‘ . : rivacidndeeliminagio ao abr
Bullying ou contacto indesejado > Fivackiadeimianato so shrige do RGP0
Acho que os conteddos nfringom uma ol que ndo est
mencionada acima (exemplo: discursa de incentivo ao édio)
Suicidio, automutilagdo ou distdrbios >
alimentares . e —
< Denunciar Violéncia, 6dio ou exploragio >
Seleciona uma opgdo para Venda ou promogao de artigos restritos >
denunciares os contetidos que
consideras que desrespeitam a |
i lacd Nudez ou atividade sexual > nstagram
legislagéio local. X & help mevaoram com
Qual é 0 problema de natureza juridica que pretendes
Burla, fraude ou spam > denunciar?
Propriedade intelectual > Propriedade intelectual (exemplo: direitos de autor, marca
comercial)
Informagdes falsas > 5
Difamag&o > & Difamacio
Privacidade/eliminacéo ae abrige do RGPD
. " . L. , * Acho que os contetdos infringem uma lei gue néo esta
Pedir para apagar dados pessoais ao abrigo do Denunciar como flegal > 4 9 a i
GPD mencionada acima (exemplo: discurso de incentivo ao 6dio)

Que leis especificas acreditas que estdo a ser infringidas pelos
contedidos denunciados?

Conteudos crimingsos per outro motivo (por
exemplo: discurso de incentivo ac 6dio,
assédio)

texto da leg

Porque & que consideras que estes conteldos infringem as leis

especificas que acreditas terem sido infringidas?

diz respeile aos conte dos.

Carrega uma capia da investigacéo, da acéo legal ou da
deeisio.

Escolher ficheiros  nenhum ficheiro selecionado

Continuar com a dentincia

Platforms can and should play a more proactive role in targeting hidden advertising and should
fully implement the solutions set out in the Digital Services Act, whether in terms of reporting -
with proper follow-up of complaints - or through measures to protect against abusive use,

suspending the provision of services to users who frequently provide illegal content.
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